UNITED STATES OF AMERICA e
BEFORE FEDERAL TRADE COMMISSION <(

of the corporation.

In the Matter of )
)
NATURAL ORGANICS, INC., ) DOCKET NO. 9294
a corporation, and )
) COMPLAINT COUNSEL'S
GERALD A. KESSLER, ) MOTION FOR PARTIAL
individually and as an officer ) SUMMARY DECISION
)
)

TO:

The Honorable James P. Timony
Chief Administrative Law Judge

Complaint counsel, pursuant to Section 3.24 of the Commission's Rules of Practice, move

for partial summary decision against the respondents as to the following issues:

1.

Respondent Gerald A. Kessler formulated, directed, or controlled the policies, acts, or
practices of Natural Organics and, as a result, would be liable for deceptive
representations contained in the company’s advertisements (Complaint § 2).

Respondents have represented that Pedi-Active A.D.D. will treat or mitigate ADHD or its
symptoms (Complaint § 7E).

Respondents have represented that Pedi-Active A.D.D. will improve the attention span of
children who suffer from ADHD (Complaint § 7C).

Respondents have represented that Pedi-Active A.D.D. will improve the scholastic
performance of children who suffer from ADHD (Complaint § 7D).

Respondents have represented that Pedi-Active A.D.D. will improve the attention span of

children who have difficulty focusing on school work (Complaint § 7A).
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6. Respondents have represented that Pedi-Active A.D.D. will improve the scholastic
performance of children who have difficulty focusing on school work (Complaint § 7B).
In support of this motion, complaint counsel rely on the Respondents’ Answer, the
Respondents’ Responses to Complaint Counsel’s First Request for Admissions (“Respondents’
Admissions”), and the attached exhibits.

I The Applicable Standard for Summary Decision

Complaint counsel are entitled to partial summary decision “if the pleadings and any
depositions, answers to interrogatories, admissions on file, and affidavits show that there is no
genuine issue as to any material fact and that the moving party is entitled to such decision as a
matter of law.” Rules of Practice § 3.24(a)(2). Section 3.24 closely follows Rule 56 of the
Federal Rules of Civil Procedure, and the Commission looks to decisions interpreting Rule 56 for
guidance. See. e.g., The Hearst Corp., 80 F.T.C. 1011, 1014 (1972); Lehigh Portland Cement
Co., 78 F.T.C. 1556, 1557 (1971). The moving party bears the burden of demonstrating that

there are no genuine issues of material fact. C.f. Adickes v. S.H. Kress & Co., 398 U.S. 144,

157-59 (1970).

Once complaint counsel have established that no genuine issue exists, respondents “may
not rest upon the mere allegations or denials of [their] pleading[s]; [their] response . . . must set
forth specific facts showing that there is a genuine issue of fact for trial.” Rules of Practice

§ 3.24(a)(3). C.f. First National Bank of Arizona v. Cities Serv. Co., 391 U.S. 253, 289 (1968),

SEC v. Murphy, 626 F.2d 633, 640 (9th Cir. 1980) (the evidence offered in opposition must be

“significantly probative” as to any fact claimed to be disputed). The evidence cited herein clearly

demonstrates that no genuine issue of material fact exists about any of the issues on which
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complaint counsel seek summary decision. Accordingly, complaint counsel are entitled to
summary decision on these issues as a matter of law.

1. Respondent Gerald A. Kessler is liable for any deceptive representations contained in

Natural Organics’ advertisements

Respondent Gerald A. Kessler is liable for any deceptive representations contained in
Natural Organics’ advertisements because he “formulated, directed, or controlled the policies,

acts, or practices of the corporation.” Benrus Watch Co. v. Federal Trade Comm’n, 352 F.2d

313, 324-25 (8™ Cir 1965), cert. denied, 384 U.S. 939 (1966); see also Federal Trade Comm’n v.

Standard Educ. Soc’y, 302 U.S. 112 (1937), reh'g denied, 302 U.S. 779 (1937). The Commission

and the courts examine, separately or in combination, a number of factors when determining

individual liability. In National Housewares, 90 F.T.C. 512 (1977), the Commission explained

that: “Both the courts and the Commission have looked at the unlawful practices involved, the
respondent’s involvement with the practices, the type of corporate entity, the respondent’s
ownership interest, the corporate office (if any) held, and the influence he exercised over
corporate affairs.” Id. at 598 (footnotes omitted). Under this standard, Mr. Kessler clearly is
liable because he was actively involved in the advertising at issue and because of his position and
role in the corporation.

Mr. Kessler admits that he participated directly in virtually all of the acts or practices at
issue. Specifically, he admits that he participated in the development, preparation, or placement
of Exhibits A, B, and D (Respondents’ Admissions 54, 55 & 57). He also admits that he
approved the content of those advertisements (Respondents’ Admissions 58, 59 & 61) and

controlled the activities of the employees of Natural Organics who participated in the
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development, preparation, or placement of those advertisements (Respondents’ Admissions 66,
67 & 69). In addition, Mr. Kessler’s signature appears on Exhibit C.' The courts and the
Commission have held that, when liability is based on personal participation in the unlawful acts,

nothing more need be shown. See, e.g., Removatron Int’l Corp., 111 F.T.C. 206, 290 (1988),

aff'd 884 F.2d 1489 (1st Cir. 1989); Federal Trade Comm’n v. NCH, 1995-2 Trade Cas. (CCH)

71,114, at 75,351 (D. Nev. Sept. 6, 1995) Therefore, Mr. Kessler is liable for the claims
contained in the challenged advertisements based upon his personal participation in their creation
and dissemination.

Moreover, Mr. Kessler should be held individual liable for any deceptive claims that
appear in any of Natural Organics advertisements because of the type of corporate entity Natural
Organics is and because of Mr. Kessler’s ownership interest in the company. Natural Organics is
a closely-held corporation, and Mr. Kessler is its sole shareholder (Respondents’ Admission 52).
The courts and the Commission have held that it is appropriate to hold the owner of a closely-
held corporation individually liable because his or her inclusion in the order would be necessary

to make the order fully effective in preventing future violations of the law. See, e.g., Standard

Educ. Soc’y, 302 U.S. at 120 (managers and sole stockholders held liable); Fred Meyer, Inc. v.

FTC, 359 F.2d 351, 367-68 (9th Cir.), cert. denied, 308 U.S. 908 (1967) (individuals held lable

' Curiously, while Mr. Kessler’s signature appears on Exhibit C, respondents deny that he
participated in the development, preparation, or placement of Exhibit C (Respondents’
Admission 56); deny that he approved the content of Exhibit C (Respondents’ Admission 60);
and deny that he controls the activities of the employees of Natural Organics who participated in
the development, preparation, or placement of Exhibit C (Respondents’ Admission 68). They do
admit, however, that employees of Natural Organics participated in the development,
preparation, or placement of Exhibit C (Respondents’ Admission 64), and that Gerald Kessler
has veto power over Natural Organics’ advertising (Respondents’ Admission 53).
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because the corporation was a “family corporation”). Because Natural Organics is the “alter ego”
of Mr. Kessler, it is appropriate to hold him individually liable for the activities of the
corporation.

Finally, Mr. Kessler should be held individually liable for any deceptive claims that
appear in any of Natural Organics advertisements because of the role he plays in the corporation.
Mr. Kessler, as Chief Executive Officer and sole shareholder, is not a mere figurehead in the
corporation. He has active managerial and policy making responsibilities in the corporation. For
example, he actively participates in the development, preparation, or placement of the company’s
advertisements (Respondents’ Admissions 54, 55 & 57). In addition, he reviews the content of
advertisements (Respondents’ Admissions 58, 59 & 61) and has veto power over Natural
Organic’s advertising (Respondents’ Admission 53). Given the corporate office that he holds
and the influence he exercises over corporate affairs, Mr. Kessler certainly had the authority to
control the activities of the employees who developed, prepared, or‘placed all of the

advertisements at issue. See, e.g., Thiret v. FTC, 512 F.2d 176, 181-82 (10th Cir. 1975) (general

manager held a “command position” over employees who committed illegal acts); Product
Testing Co., 64 F.T.C. 857, 882 (1964), affd, 339 F.2d 602 (3d Cir. 1967) (president reviewed

corporate advertising and possessed veto power over the advertising); Consumer Sales Corp. v.

Federal Trade Comm’n, 198 F.2d 404, 406-408 (2d Cir. 1952), cert. denied, 344 U.S. 912 (1953)

(officers of corporation directed and guided the corporation in matters of policy); see also Federal

Trade Comm’n v. NCH, 1995-2 Trade Cas. (CCH) § 71,114, at 75,351 (D. Nev. Sept. 6, 1995)

(“authority to control the company can be evidenced by active involvement in business affairs

and the making of ¢orporate policy, including assuming the duties of corporate office”).

-5



Given these undisputed facts, it is clear that respondent Gerald A. Kessler formulated,
directed, or controlled the policies, acts, or practices of Natural Organics and, as a result, would
be liable for representations contained in the company’s advertisements. For the reasons stated
above, complaint counsel are entitled to summary decision on the issue of Mr. Kessler’s liability
because no genuine issue of material fact exists.

111 The Advertisements attached to the Complaint Convey the Challenged Representations

Respondents have disseminated advertisements that contain the representations alleged in
the Complaint. The Commission will conclude that an advertisement conveys a claim “if
consumers, acting reasonably under the circumstances, would interpret the advertisement to

contain that message.” Kraft, Inc., 114 F.T.C. 40, 120 (1991), aff'd 970 F.2d 311 (7th Cir. 1992),

cert. denied 507 U.S. 909 (1993); Thompson Medical, 104 F.T.C. 648, 788 (1984), aff’d, 791

F.2d 189 (D.C. Cir. 1986), cert. denied, 479 U.S. 1086 (1987). The representations alleged in the

complaint do not have to be the only reasonable interpretations of the challenged advertising;
“[a]n advertisement that reasonably can be interpreted in a misleading way is deceptive, even
though other, non-misleading interpretations may be equally possible.” Kraft, 114 F.T.C. at 120

n.8; Thompson Medical, 104 F.T.C. at 789 n.7, 818; Bristol-Myers Co., 102 F.T.C. 21, 320

(1983), affd, 738 F.2d 554 (2d Cir. 1984), cert. denied, 469 U.S. 1189 (1985). In addition, “[a]n

interpretation may be reasonable even though it is not shared by a majority of consumers in the

relevant class, or by particularly sophisticated consumers.” Kraft, 114 F.T.C. at 122; Federal

Trade Commission Policy Statement on Deception, appended to Cliffdale Assocs., Inc., 103

F.T.C. 177, n.20 (1984) [hereinafter “Deception Statement”]. Therefore, as a matter of law,

complaint counsel's burden is to show that each alleged claim is one reasonable interpretation of
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respondents' advertisements.

In this matter, respondents admit that they disseminated the advertisements attached to
the complaint (Respondents” Admissions 1, 12, 23, 34). These advertisements contain language
that is expressly made or clear enough on its face to demonstrate that respondents made the
alleged claims. The Commission “may rely on its own reasoned analysis to determine what
claims, including implied ones, are conveyed in a challenged advertisement, so long as those

claims are reasonably clear from the face of the advertisement.” Kraft, Inc. v. ET.C., 970 F.2d

311, 319 (7™ Cir. 1992); Thompson Medical, 104 F.T.C. at 789, 793, 799, 810-11; Deception

Statement, 103 F.T.C. at 176. Extrinsic evidence is not necessary when the Commission is
“confronted with claims that are implied, yet conspicuous ... because common sense and

administrative experience provide the Commission with adequate tools to make its findings.”

Kraft Inc., 970 F.2d at 320. Therefore, the Commission may determine that respondents made

the alleged claims after considering only the advertisements themselves because the claims are
clear from the face of the advertisements.

A Respondents have represented that (1) Pedi-Active A.D.D. will treat or mitigate
attention deficit/hyperactivity disorder (“ADHD”) or its symptoms; (2) Pedi-
Active A.D.D. will improve the attention span of children who suffer from
ADHD: and (3) Pedi-Active A.D.D. will improve the scholastic performance of
children who suffer from ADHD.

There is no genuine issue of material fact that respondents' advertisements have
represented that Pedi-Active A.D.D. will treat or mitigate ADHD or its symptoms (Complaint
 7E); that Pedi-Active A.D.D. will improve the attention span of children who suffer from
ADHD (Complaint § 7C); and that Pedi-Active A.D.D. will improve the scholastic performance

of children who suffer from ADHD. (Complaint | 7D).

-7-



1. The Product’s Name

The product’s very name, Pedi-Active A.D.D., conveys a claim that this product is
effective for children with ADHD. All of the Exhibits to the Complaint repeatedly refer to the
product as “Pedi-Active A.D.D.,” often in boldface. “A.D.D” is an acronym for “attention deficit
disorder,” which was a prior name for this disorder. See, e.g., American Psychiatric Association,
Diagnostic and Statistical Manual of Mental Disorders (3¢ ed. 1980) (“DSM-III”) (Exhibit E).
The official name of the disorder did not change to attention deficit/hyperactivity disorder until
1987, with the printing of the revised third edition of the DSM. See American Psychiatric
Association, Diagnostic and Statistical Manual of Mental Disorders (3d ed. - revised 1987)
(“DSM-IIIR”) (Exhibit F). For this reason, the terms ADHD and ADD are often used
interchangeably. See, e.g., Exhibits attached to Declaration of Craig Kauffman (“Kauffman
Declaration”) (Exhibit H).> Respondents, themselves, have referred to the disorder as “attention
deficit disorder” in a letter they sent to consumers who inquired about Pedi-Active A.D.D. in
1997. See Complaint, Exhibit C; Respondents’ Admission 23. In addition, the “Pedi—Active’;
part of the product’s name clearly is a play on the word “hyperactive,” which describes one class
of symptoms associated with ADHD. See American Psychiatric Association, Diagnostic and

Statistical Manual of Mental Disorders, (4® ed. 1994) (“DSM-IV”) (Exhibit G). For all of these

reasons, one reasonable interpretation of respondents' advertisements is that the product will treat

2 Organizations that provide resources and support to individuals with this disorder and their
parents refer to this disorder as ADD and/or ADHD. See, e.g., Kauffman Declaration, Exs. 2 &
7 (Exhibit H). The press and Internet search engines refer to this disorder as ADD or use the
terms ADHD and ADD interchangeably. See, e.g., Kauffman Declaration, Exs. 2,3,4,5,6, & 9
(Exhibit H). Even products and services marketed to these consumers have used both terms or
used the term ADD alone. See, e.g., Kauffman Declaration, Exhibits 10 & 11 (Exhibit H).
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or mitigate ADHD or its symptoms.

2. References to the Symptoms of ADHD

In addition to repeatedly stating the product’s name, the advertisements attached to the
complaint make numerous references to the symptoms that are associated with ADHD. For
example, respondents ask parents in their advertisements whether “yelling, begging and pleading
doesn’t get you child to do their homework,” if their child is having “difficulty paying attention,”
“[d]oes not follow instructions,” and “do[es] not perform as well in school” because of “the
child’s inability to remain focused.” Complaint, Exhibits A and B. Similarly, some of
respondents’ advertisements characterize the children who would benefit from the use of Pedi-
Active A.D.D. as being “hyperactive,” or as the “active child.” Complaint, Exhibits C and D.

These are all symptoms of ADHD that are listed in the fourth edition of the DSM. See
DSM-IV (Exhibit G). They include: (1) “often fails to give close attention to details ... in
schoolwork;” (2) “often has difficulty sustaining attention in tasks;” (3) “Often does not follow
through on instructions and fails to finish schoolwork.” Id. In addition to these symptoms of
inattention, DSM-IV includes symptoms of hyperactivity-impulsivity. that can result in an
ADHD diagnosis. Id. Therefore, because these advertisements refer to the symptoms of ADHD
and because respondents offer Pedi-Active A.D.D. as a product that will treat these symptoms,
one reasonable interpretation of these advertisements is that the product will treat or mitigate
ADHD or its symptoms.

3. Exhibits A and B
Exhibits A and B also claim that the product will improve specific symptoms of ADHD.

Specifically, these advertisements represent that the product will improve the attention span and
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improve the scholastic performance of children with ADHD. Exhibit A is a print advertisement
that respondents have disseminated throughout the United States since 1997 (Respondents’
Admission 1). In Exhibit A, respondents state:

If yelling, begging and pleading doesn't get your child to do their homework,
maybe this will.

REPORT CARD. Not working up to capabilities. Has difficulty paying attention.
Does not follow instructions. Does not work well with others.

In many cases children will score very high on 1.Q. tests. Still, they do not perform

as well in school as their parents and teachers know they can. The problem is

often not their intelligence, but the child's inability to remain focused. A skill

which is essential for success in the classroom and beyond.

Nature's Plus has approached the problems of the active child from a nutritional

perspective. Pedi-Active A.D.D.p, a formula which combines phosphatidylserine,

DMAE and activated soy phosphatides in a state-of-the-art nutritional supplement. Each

incredibly delicious, mixed berry flavor, chewable tablet supplies a complete profile of

the most advanced neuronutrients available.

Isn't your child worth the best nutritional support science has to offer?
Exhibit A. This advertisement also depicts a child who is holding a pen and apparently focusing
on his school work. This depiction is shown next to a bottle of Pedi-Active AD.D. Id.

Exhibit B is a brochure that respondents have disseminated to customers throughout the
United States since 1997 (Respondents” Admission 12). The first page of the brochure contains a
depiction of a very young child holding a teddy bear on the front cover. On the second page, the
brochure depicts a report card showing poor to satisfactory performance. The brochure then
states:

Not working up to capabilities.

Has difficulty paying attention.
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Does not follow instructions.
Does not work well with others.

In many cases children will score very high on I.Q. tests. Still, they do not perform
as well in school as their parents and teachers know they can. The problem is
often not their intelligence, but the child's inability to remain focused. A skill
which is essential for success in the classroom and beyond.

Nature's Plus has approached the problems of the active child from a nutritional
perspective. Introducing Pedi-Active A.D.D., a precisely calibrated formula
designed for the active child. Each incredibly delicious, chewable tablet supplies a
complete profile of the most advanced neuronutrients available, including a
diversified combination of phosphatidylserine, DMAE and activated soy
phosphatides, such as phosphatidylcholine. Pedi-Active A.D.D. is a state-of-the-
art nutritional supplement that naturally complements an active child's delicate
system.

Isn't your child worth the best nutritional support science has to offer?

Complaint, Exhibit B. The brochure also depicts a bottle of Pedi-Active A D.D.

These words and depiction in Exhibits A and B, on their face, mean that Pedi-Active

A.D.D. will improve the attention span and the scholastic performance of children who suffer

from ADHD. These advertisements strongly imply that, if these children take Pedi-Active

A.D.D,, they will “do their homework,” and will not have “difficulty paying attention,” will

“follow instructions,” and will “work well with others” in school. These children will “remain

focused,” a “skill which is essential for success in the classroom.” Therefore, one reasonable

interpretation of these advertisements is that Pedi-Active A.D.D. is effective in treating or

mitigating ADHD or its symptoms in general, and that Pedi-Active A.D.D. will improve the

attention span and the scholastic performance of children who suffer from ADHD.

4. Exhibit C

Respondents also expressly state or strongly imply in Exhibit C that Pedi-Active is
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effective for children with ADHD. Exhibit C is a letter that Natural Organics sent to consumers
who inquired about Pedi-Active A.D.D. in 1997. Respondents’ Admission 23. It contains the
following language:

Thank you for your interest in Pedi-Active A.D.D. from Nature's Plus. We know

that sometimes yelling, pleading and begging your child to [sic] their homework

just isn't enough. Research has shown that many of the problems [sic] a child who

is hyperactive or suffering from Attention Deficit Disorder can be related to

improper nutrition. What your child needs is a nutritional supplement that

supplies a complete profile of the most advanced neuronutrients available to help

your child live up to their full potential. Each delicious mixed berry flavored

chewable tablet combines phosphatidylserine, DMAE and activated soy

phosphatides to provide the nutritional support your active child needs.
Complaint, Exhibit C (emphasis added). In that letter, the respondents expressly refer to the
disorder “Attention Deficit Disorder” and state that research has shown that improper nutrition
may be the cause of many of these children’s “problems,” one of which is failing to complete
their homework. Respondents then claim that Pedi-Active A.D.D. will provide these children
with the “nutritional support” they need, which will allow them to “live up to their full potential.”
Because the advertisement expressly refers to the disorder and states that the product will provide
the solution to the problems these children experience, one reasonable interpretation of this
advertisement is that the product will treat or mitigate ADHD or its symptoms. Furthermore,
because the advertisement strongly implies that, if these children take Pedi-Active A.D.D., they
will be more successful in completing their homework, another reasonable interpretation of
Exhibit C is that Pedi-Active A.D.D will improve the scholastic performance of children who
suffer from ADHD.

Accordingly, because there is no genuine issue of material fact that respondents made

these claims in Exhibits A, B, C, and D, complaint counsel are entitled to summary decision on
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these issues.

5. Respondents’ Assertions are Without Merit

Respondents assert in their Answer that the “A.D.D” in Pedi-Active A.D.D. refers to
“Advanced Dietary Delivery System.” See Answer { 3. This assertion is disingenuous, at best.
In any event, as described above, regardless of what respondents intended, consumers clearly will
interpret the letters “ADD” in the name of the product as being the acronym for attention deficit
disorder.

In addition, the words “Advanced Dietary Delivery System” do not correct the ADHD
efficacy representations that these advertisements convey. The advertisements do not indicate in
any way that “A.D.D.” is an acronym for “Advanced Dietary Delivery System.” The words
“Advanced Dietary Delivery System” simply appear above the product’s name on the label. The
remainder of the advertising copy, which repeatedly mentions “Pedi-Active A.D.D.,” makes no
reference to “Advanced Dietary Delivery System” or any other supposed acronym. For example,
in Exhibits A, C, and D, these words appear only in smaller lettering on the bottle of Pedi-Active
A.D.D. which is depicted in these advertisements. The words do not appear anywhere in the text
of these advertisements. In Exhibit B, the words also appear in the text of the advertisement, but
only on the front page of a multi-page brochure. Many of the statements that convey the alleged
claims in Exhibit B are contained on the inside of the brochure. Therefore, the words “Advanced
Dietary Delivery System” do not adequately qualify the ADHD representations because of their
content and placement in the advertisements.

Respondents’ assertion might have a modicum of credibility if the product’s name was

“Pedi-Active A.D.D.S.” Instead, respondents used the acronym “A.D.D.” and the remainder of
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the advertising for Pedi-Active A.D.D. clearly attempts to appeal to parents of children with
ADHD.

Exhibit D also contains a disclaimer that dietary supplement manufacturers are required
to make under certain circumstances under Section 343 of the Federal Food, Drug, and Cosmetic
Act, 21 U.S.C. § 343 (1999). Under this law, dietary supplement manufacturers may describe on
the label the supplement's effects on the “structure or function” of the body or the “well-being”
achieved by consuming the dietary ingredient if they have substantiation that the statements are
truthful and not misleading, and as long as the product label bears the statement:

This statement has not been evaluated by the Food and Drug Administration. This
product is not intended to diagnose, treat, cure, or prevent any disease.

Id. at § 343(r)(5)(D)(6).

This disclaimer, however, is insufficient to correct the representation that respondents
make in Exhibit D that this product is effective for children with ADHD. First, this disclaimer
appears on all products that Natural Organics sells on its Web site and does not specifically refer
to ADHD. The Commission has stated that “pro forma statements or disclaimers may not cure
otherwise deceptive messages or practices.” Federal Trade Commission Policy Statement on

Deception, appended to Cliffdale Assocs., Inc., 103 F.T.C. 174, 180 (1984) [hereinafter

"Deception Statement"] (citing Warner Lambert, 86 F.T.C. 1398, 1414 (1975), affd, 562 F.2d

749 (D.C. Cir. 1977), cert. denied, 435 U.S. 950 (1978)). This disclaimer is a pro forma

statement that the FDA has not evaluated the product and, as a result, the product is not intended
to diagnose, treat, cure, or prevent any disease. The message that comes across to consumers is

that, while this product and dietary supplements in general do not have FDA approval to make

-14-



disease claims, Pedi-Active A.D.D. is effective for children with ADHD.

In addition, Exhibit D conveys the representation primarily through the headline and text
of the advertisement. The headline of the advertisement identifies the product as “Pedi-Active
A.D.D. Chewables.” The text of the advertisement states that this product is a “precisely
calibrated formula designed for the active child.” The Commission has held that fine print
disclosures may not remedy a false headline because reasonable consumers may glance only at

the headline. See Litton Indus., 97 F.T.C. 1, 71 n.6 (1981), aff'd as modified, 676 F.2d 364 (9th

Cir. 1982) (fine print disclosures that the surveys included only "Litton authorized" agencies
were inadequate to remedy the deceptive characterization of the survey population in the
headline). For the above reasons, this disclaimer in Exhibit D is inadequate because of its
content and placement in the advertisement.

The words and depiction in these advertisements, on their face, mean that Pedi-Active
AD.D. will treat or mitigate ADHD or its symptoms and will improve the attention span and the
scholastic performance of children who suffer from ADHD. In addition, the words “Advanced
Dietary Delivery System” do not adequately qualify these claims because of their content and
placement in the advertisements. Moredver, the FDA disclaimer in Exhibit D does not
adequately qualify the claim that the product will treat or mitigate ADHD also because of its
content and placement in the advertisement. Therefore, one reasonable interpretation of these
advertisements is that Pedi-Active A.D.D. will treat or mitigate ADHD or its symptoms.
Another reasonable interpretation of Exhibits A and B is that Pedi-Active A.D.D. will improve
the attention span of children who suffer from ADHD. Finally, another reasonable interpretation

of Exhibits A, B, and C is that Pedi-Active A.D.D. will improve the scholastic performance of
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children who suffer from ADHD. Accordingly, because there is no genuine issue of material fact
that these claims were made, complaint counsel are entitled to summary decision on these issues.

B. Respondents have represented that (1) Pedi-Active A.D.D. will improve the
attention span of children who have difficulty focusing on school work and (2)

Pedi-Active A.D D. will improve the scholastic performance of children who have
difficulty focusing on school work.

There is no genuine issue of material fact that respondents' advertisements have
represented that Pedi-Active A.D.D. will improve the attention span and scholastic performance
of children who have difficulty focusing on school work (Complaint § 7A and B). In particular,
respondents make these representations in Exhibits A and B of the Complaint, which we
described above. These words and depictions in these advertisements, on their face, claim that
the product will improve the attention span and scholastic performance not only of children who
suffer from ADHD, but also of children who have difficulty focusing on school work. In
particular, the advertisements describe children who are “not working up to capabilities” because
they are having “difficulty paying attention” or because of their “inability to remain focused.”
These advertisements then strongly imply that, if these children take Pedi-Active A.D.D., they
will “do their homework,” and will not have “difficulty paying attention,” will “follow
instructions,” and will “work well with others” in school. These children will “remain focused,”
a “skill which is essential for success in the classroom.” Therefore, one reasonable interpretation
of these advertisements is that Pedi-Active A.D.D. will improve the attention span and the
scholastic performance of children who have difficulty focusing on school work. Accordingly,
because there is no genuine issue of material fact that these claims were made, complaint counsel

are entitled to summary decision on these issues.
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IV.  Conclusion
For the reasons stated above, complaint counsel respectfully request that this motion for
partial summary decision be granted as to each of the issues described herein.

Respectfully submitted,

MML@L

Matthew D. Gold (415) 356-5276
Kerry O’Brien (415) 356-5289
Linda K. Badger (415) 356-5275

Complaint Counsel

Western Region

Federal Trade Commission
901 Market Street, Suite 570
San Francisco, CA 94103

Dated: January 2, 2001
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

NATURAL ORGANICS, INC,,

a corporation, and DOCKET NO. 9294

GERALD A. KESSLER,
individually and as an officer
of the corporation.

L T T T N S A e e

TO: The Honorable James P. Timony
Chief Administrative Law Judge

STATEMENT OF THE MATERIAL FACTS AS TO WHICH COMPLAINT COUNSEL
CONTENDS THERE IS NOT GENUINE ISSUE

L. Gerald Kessler is Chief Executive Officer of Natural Organics (Answer § 2).

2. Gerald Kessler is the sole shareholder of Natural Organics (Respondents’ Admission 52).

3. Gerald Kessler has veto power over Natural Organics’ advertising (Respondents’
Admission 53).

4. Gerald Kessler participated in the development, preparation, or placement of Exhibits A,

B, and D of the Complaint (Respondents’ Admissions 54, 55, & 57).

5. Gerald Kessler approved the content of Exhibits A, B, and D of the Complaint
(Respondents’ Admissions 58, 59, & 61).

6. Employees of Natural Organics participated in the development, preparation, or
placements of Exhibits A, B, C and D of the Complaint (Respondents’ Admissions 62,

63, 64 & 65).



10.

11.

12.

13.

14.

15.

Gerald Kessler controls the activities of the employees of Natural Organics who
participated in the development, preparation, or placements of Exhibits A, B, and D of the
Complaint (Respondents’ Admissions 66, 67, & 69).

Exhibit A to the Complaint is a true and correct copy of an advertisement prepared by
Natural Organics and disseminated from time to time in various magazines throughout

the United States since 1997 (Respondents’ Admission 1).

Exhibit B to the Complaint is a true and correct copy of an advertisement prepared by
Natural Organics and disseminated to customers throughout the United States since 1997
(Respondents’ Admission 12).

Exhibit C to the Complaint is a true and correct copy of a letter Natural Organics sent to
some consumers who inquired about Pedi-Active A.D.D. in 1997 (Respondents’
Admission 23).

Exhibit D to the Complaint is a true and correct copy of a page on Natural Organics’ Web
site that was disseminated in 2000 (Respondents’ Admission 34).

Attention deficit/hyperactivity disorder is a mental disorder that is recognized in the

American Psychiatric Association’s Diagnostic and Statistical Manual of Mental

Disorders, (4™ ed. 1994) (“DSM-1V”) (Exhibit G).

Attention deficit/hyperactivity disorder was called “attention deficit disorder” in a prior

edition of the Diagnostic and Statistical Manual of Mental Disorders. (Exhibit E).

The abbreviation or term "A.D.D." is commonly used by the public to refer to ADHD
(Exhibit H).

DSM-1V lists the following as symptoms of ADHD:

2-



Symptoms of Inattention

(a)

(b)

(©
(d)

(e)

®

(8

(b)
(M)

often fails to give close attention to details or makes careless mistakes in
schoolwork, work or other activities

often has difficulty sustaining attention in tasks or play activities

often does not seem to listen when spoken to directly

often does not follow through on instructions and fails to finish schoolwork,
chores, or duties in the workplace (no if oppositional behavior or doesn’t
understand instructions)

often has difficulty organizing tasks and activities

often avoids, dislikes, or is reluctant to engage in tasks or activities that require
sustained mental effort (such as schoolwork or homework)

often loses things necessary for tasks or activities (e.g., toys, school assignments,
pencils, books, or tools)

often easily distracted by extraneous stimuli

often forgetful in daily activities

Symptoms of Hyperactivity

)
(k)

)

(m)

often fidgets with hands or feet or squirms in seat

often leaves seat in classroom or in other situations in which remaining seated is
expected

often runs about or climbs excessively in situations in which it is inappropriate (in
adolescents or adults, may be limited to subjective feelings of restlessness)

often has difficulty playing or engaging in leisure activities quietly

3.



(n) is often "on the go" or often acts as if "driven by a motor"
(o)  often talks excessively

Symptoms of Impulsivity

(p)  often blurts out answers before questions have been completed
(q)  often has difficulty awaiting turn
(r) often interrupts or intrudes on others (e.g., butts into conversations or games)

(Exhibit G)

Respectfully submitted,

Yigttha D247
Matthew D. Gold
Kerry O’Brien

Linda K. Badger

Complaint Counsel

Western Region

Federal Trade Commission
901 Market Street, Suite 570
San Francisco, CA 94103
(415) 356-5266

Dated: January 2, 2001



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

NATURAL ORGANICS, INC,,

a corporation, and DOCKET NO. 9294

GERALD A. KESSLER,
individually and as an officer
of the corporation.

e N N N N N N N N N N

TO: The Honorable James P. Timony
Chief Administrative Law Judge

EXHIBITS IN SUPPORT OF COMPLAINT
COUNSEL'S MOTION FOR PARTIAL SUMMARY DECISION

Attached hereto as Exhibits A through H are true and correct copies of documents

produced by the parties as described below.

1. Exhibit A is identical in all respects to Exhibit A attached to the complaint.
2. Exhibit B is identical in all respects to Exhibit B attached to the complaint.
3. Exhibit C is identical in all respects to Exhibit C attached to the complaint.
4. Exhibit D is identical in all respects to Exhibit D attached to the complaint.
5. Exhibit E is a true and correct copy of American Psychiatric Association, “Attention

Deficit Disorder,” Diagnostic and Statistical Manual of Mental Disorders (3¢ ed. 1980)

(“DSM-III).
6. Exhibit F is a true and correct copy of American Psychiatric Association, “Attention-

deficit Hyperactivity Disorder (ADHD),” Diagnostic and Statistical Manual of Mental

-1-



Disorders (3d ed. - revised 1987) (“DSM-IIIR”).

Exhibit G is a true and correct copy of American Psychiatric Association, “Attention-
Deficit/Hyperactivity Disorder,” Diagnostic and Statistical Manual of Mental Disorders,
(4" ed. 1994) (“DSM-IV*).

Exhibit H is a Declaration of Craig Kauffman, dated December 29, 2000.

Respectfully submitted,

T Jootre~ 32,44,
Matthew D. Gold
Kerry O’Brien

Linda K. Badger

Complaint Counsel

Western Region

Federal Trade Commission
901 Market Street, Suite 570
San Francisco, CA 94103
(415) 356-5266

Dated: January 2, 2001



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

NATURAL ORGANICS, INC,,
a corporation, and

GERALD A. KESSLER,
individually and as an officer
of the corporation.

DOCKET NO. 9294

ORDER GRANTING COMPLAINT COUNSEL'S
MOTION FOR PARTIAL SUMMARY DECISION

Complaint counsel seek an order granting partial summary decision as to the following

SiX issues:

1.

Respondent Gerald A. Kessler formulated, directed, or controlled the policies,
acts, or practices of Natural Organics and, as a result, would be liable for
deceptive representations contained in the company’s advertisements (Complaint

12).

Respondents have represented that Pedi-Active A.D.D. will treat or mitigate
ADHD or its symptoms (Complaint § 7E).

Respondents have represented that Pedi-Active A.D.D. will improve the attention
span of children who suffer from ADHD (Complaint § 7C).

Respondents have represented that Pedi-Active A.D.D. will improve the
scholastic performance of children who suffer from ADHD (Complaint § 7D).

Respondents have represented that Pedi-Active A.D.D. will improve the attention
span of children who have difficulty focusing on school work (Complaint § 7A).

Respondents have represented that Pedi-Active A.D.D. will improve the
scholastic performance of children who have difficulty focusing on school work
(Complaint § 7B).

As to the first issue, the Commission has repeatedly held that an officer of a corporation

-1-



may be subject to a Section 5 cease and desist order if the corporation violates Section 5 and the
officer “formulated, directed, or controlled the policies, acts, or practices of the corporation.”
Benrus Watch Co. v. Federal Trade Comm’n, 352 F.2d 313, 324-25 (8" Cir 1965), cert. denied
384 U.S. 939 (1966), see also Federal Trade Comm’n v. Standard Educ. Soc’y, 302 U.S. 112
(1937), reh'g denied, 302 U.S. 779 (1937). If complaint counsel proves that Natural Organics
violated Section 5, Mr. Kessler clearly is individually liable because he participated directly in
the acts or practices at issue, because he is the sole shareholder of Natural Organics, a closely-
held corporation, and because Mr. Kessler held active managerial and policy making
responsibilities relating to the corporation’s advertising during the period of time in question.

As to the last five issues, complaint counsel submit numerous advertisements and
exhibits. These materials amply establish, on their face, that respondents have made the alleged
claims.

Complaint counsel have established that there is no genuine issue of material fact as to

the allegations contained in Paragraphs 2 and 7 of the complaint. IT IS ORDERED that
complaint counsel's motion for partial summary decision be, and it hereby is, granted.

James P. Timony
Administrative Law Judge

Dated:



If yelling, begging and
pleading doesn’t get your
child to do their homework,

DQHUOUS Mixed Berry Fi+
60 Chewable Tablets

REPORT CARD: Not working up to capabilities. Has
difficulty paying attention. Does not follow instructions.
Does not work well with others.

In many cases children will score very high on 1.Q.
tests. Still, they do not perform as well in school as their
parents and teachers know they can. The problem is often
not their intelligence, but the child’s inability to remain
focused. A skill which is essential for success in the
classroom and beyond.

Nature’s Plus has approached the problems of the active
child from a nutritional perspective. Pedi-Active
A.D.Duw, a formula which combines phosphatidylserine,
DMAE and activated soy phosphatides in a state-of-the-
art nutritional supplement. Each incredibly delicious,
mixed berry flavor, chewable tablet supplies a complete
profile of the most advanced neuronutrients available.

maybe this will.

Isn’t your child worth the best nutritional support science
has to offer? Help your child live up to their full potential
with Nature’s Plus Pedi-Active A.D.D., available at your
local health food store. Fill out the coupon below for dis-
count offers toward your first purchase. Or call:

1-800-937-0500, ext. 4710

mmmﬂammmwmmmmmmmamw&
Yes, send me discount coupons toward my child’s nutritional well-
being and my first purchase of Pedi-Active A.D.D. Please mail to: g
Nature’s Plus, P.O. Box 91719, Long Beach, CA 90809-1719

RGE WOV WY

Nature’s Plus.
The Energy Supplements.,

http://www.natplus.com
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NaturalO

Name
Address
§ City State _ _ Zip
} Signature _ o Date i
2 Offer expires 8/31/97 4710 ¢
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Nature’s Plus,
The Energy Supplements,

NUTRITIONAL SUPPORT
FOR THE ACTIVE CHILD

ADVANCED DIETARY
DELIVERY SYSTEM

PEDI-ACTIVEJA'DIDS

[Chewable}Phosphatidylserine
DMAE{Complex

001892
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Not working up to
capabilities.

Has difficulty paying
attention.

Does not follow
instructions.

Does not work well
with others.

ln many cases children will score very
high on 1.Q. tests. Still, they do not
perform as well in school as their
parents and teachers know they can.
The problem is often not their intelli-
gence, but the child’s inability to remain
focused. A skill which is essential for
success in the classroom and beyond.

Nature's Plus has approached the
problems of the active child from
a nutritional perspective. Intro-
ducing Pedi-Active A.D.D., a precisely
calibrated formula designed for the
active child. Each incredibly delicious,

chewable tablet supplies a complete profile of the most
advanced neuronutrients available, including a diversi-
fied combination of phosphatidylserine, DMAE and
activated soy phosphatides, such as phosphatidyl-
choline. Pedi-Active A.D.D. is a state-of-the-art nutri-
tional supplement that naturally complements an active
child’s delicate system.

Isn’t your child worth the best
nutritional support science has
to offer?

Bottles of 60
Product #3000

Each Chewable Tablet Contains:
LECI-PS«* (phosphatidylserine-rich

purified lecithin concentrate) . . . .............. 50 mg.
Supplying Activated Phosphatides:
Phosphatidylserine (PS) . .. .......... .. 10 mg.
Phosphatidylcholine (PC) . /.. .......... 10 mg.
Cephalin (phosphatidylethanolamine). . . . .. 6 mg.
Phosphoinositides. . .. ................ 3 mg.
DMAE (2-dimethylaminoethanol bitartrate}. . . . .. .. 50 mg.
'o is a registered trademark of Lucas Meyer Inc.
©
REFERENCES

Gianotti C; Porta A; De Graan PN; Oestreicher AB; Nunzi MG, B-50/GAP 43
Phosphorylation in Hippocampal Stices From Aged Rats: Effects of
Phosphatidylserine  Administration. Neurobiol Aging (United States).
Sep-Oct 1993, 14(5) p40I1-6.

Osvaldo RE, 2-Dimethylaminoethanol (Deanol): A Brief Review of its
Clinical Efficacy and Postulated Mechanism of Action. Current
Therapeutic Research, Vol. 16, No. 11, 1974,

Heiss WD; Kessler J; Slansky I; Mielke R; Szelies B: Herholz K, Activation

PET as an Instrument to Determine Therapeutic Efficacy in Alzheimer's
Disease. Ann NY Acad Sci (United States), Sep 24 1993, 695 p327-31.
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THE NATURE'S PLUS COMMITMENT
Nature's Plus is committed to supplying the highest quality
supplements that meet or exceed industry standards for
potency, purity and disintegration. Look for Nature's Plus
The Energy Supplements logo as your guarantee of quality.

otion O
o 0,

o

% Nature’s Plus,

The Energy Supplements,
548 Broadhotlow Rd., Melville, NY 11747-3708 (516} 293-0030

2500 Grand Ave., Long Beach, CA 90815-1764 (562) 494-2500
http://www .natplus.com

Div. of Natural Organics, Inc. ©NATURAL ORGANICS. Inc. 1997 Al Rights Reservest
9024/6362

5
A4

\972-19p)
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Nature’s Plus.
The Energy Supplements,

MARKETING SERVICES ¢ 2500 Grand Avenue ¢ Long Beach, CA 90815-1764 ¢ 1-800-937-0500
http://www.natplus.com

I“IIIlllI|I|IIIlll”IIIIl”|IIIIlllIll“lllllllllllllllllllll
2 2 MAA June 1997

Dear

Thank you for your interest in Pedi-Active A.D.D. from Nature's Plus. We know that sometimes yelling, pleading and
begging your child to their homework just isn't enough. Research has shown that many of the problems a child who
is hyperactive or suffering from Attention Deficit Disorder can be related to improper nutrition. What your child needs
is a nutritional supplement that supplies a complete profile of the most advanced neuronutrients available to help your
child live up to their full potential. Each delicious mixed berry flavored chewable tablet combines phosphatidylserine,
DMAE and activated soy phosphatides to provide the nutritional support your active child needs.

And, if you're looking for a delicious multivitamin you child will eat up, try Source of Life Animal Parade. Each cherry
and new orange flavored chewable animal supplies 16 vitamins and 8 minerals in a whole food base of fruit, vegetables

and spirulina.

To introduce you to these two formulas, clip the coupons below and redeem them at your local health food store or any
of the following.

SOUTH END NATURALS BREAD & CIRCUS BREAD & CIRCUS
517 COLUMBUS AVE 15 WESTLAND AVENUE 115 PROSPECT STREET
BOSTON, MA 02118 BOSTON, MA 02115 CAMBRIDGE, MA 02139
(617) 536-2119 (617) 375-1010 (617) 492-0071

Experience for yourself why Nature's Plus is known as The Energy Supplements.

Sincerely,
Lol Npaoler 001895
. Na
Founder, Nature's Plus 27251331 turalO
=TT Toreson ooamr w04daas TV Soreson 100407 T T T Zsiossass

Exhibit C
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Nature’s Plus. i Nature’s Plus.

PEDI-ACTIVE A.DD.. Soiess Ay
Chewable Phosphatidyiserine AN'MAL pARADEK

DMAE Complex. Children’s Chewable Multi-Vitamin & Mineral Formula
NUTRITIONAL SUPPORT FOR THE ACTIVE CHILD. with Very Cherry and Burst of Orange Natural Flavors.

Available Only at Your Local Health Food Store. Available Only at Your Local Health Food Store.
Manufacturer's Coupon Manufacturer's Coupon
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Natare's Plus: Supplements - Healthy Bram Function

ul?

hitp://www.natplus.com/products/sup...go ThereButton.x=6& goThereBution.y

Nature S P lllS The Energy Supplements

4

Energlzmg

Your
Life

These statements have not been
evaluated by the Food and Drug
Administration. This product is not
intended to diagnose, treat, cure,
or prevent any disease.

Sizes Available:
Bottles of 60 #3000 - 120
#3001

Supplements
Healthy Brain Function

[ Pedi-Active AD.D.Chewables ~ Tst Go there?

Pedi-Active A.D.D. Chewables
Product No. 3000

Pedi-Active A.D.D. is a precisely calibrated formula designed
for the active child. Each naturally sweetened, delicious
chewable tablet supplies a complete profile of the most
advanced neuronutrients available, including a diversified
combination of phosphatidylserine, DMAE and activated soy
phosphatides. Pedi-Active A.D.D. is a state-of-the art
nutritional supplement that naturally complements an active
child's delicate system. Choose the Pedi-Active A.D.D.
tablets or the convenient Pedi-Active Liposomal Spray, and
supplement either with the naturally delicious Pedi-Active

Bar.

Two chewable tablets contain

LECI-PS (phosphatidylserine-rich purified 100 mg
lecithin concentrate) (supplying activated
phosphatides: phosphatidyliserine [PS] {20 mg],
phosphatidylcholine [PC] [20 mg], cephalin

[phosphatidylethanolamine] {12 mg] and
phosphoinositides [6 mg])

001896
NaturalO

Find Supplement by Keyword

Enter your search keyword(s) separated by commas, then
click Search.

|s¢ Search
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Nature's Plus: Supplements - Healthy Bram Function

Tal?

hitp:/iwww . natplus.com/products. sup...go ThereButton.x-0&goThereButton .y

@ Product Information
(] work with Us
[ ] what's New

] Your Health Library
(] More Info

] where To Buy

] Return To Home

[] unwavering Commitment [ ] Contact Us
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Infancy, Childhood, or Adolescence Disorders 41

C. Onset before the age of 18.

(if there are behavioral symptoms requiring attention or treatment
le.g., aggressive behavior, self-mutilation, anxiety symptoms] that are not
part of another disorder, the non-ICD-9-CM code “1” may be recorded
in the fifth digit. Otherwise, code “0"’.)

ATTENTION DEFICIT DISORDER

The essential features are signs of developmentally inappropriate inattention and
impulsivity. In the past a variety of names have been attached to this disorder,
including: Hyperkinetic Reaction of Childhood, Hyperkinetic Syndrome, Hyper-
active Child Syndrome, Minimal Brain Damage, Minimal Brain Dysfunction,
Minimal Cerebral Dysfunction, and Minor Cerebral Dysfunction. In this manual
Attention Deficit is the name given to this disorder, since attentional difficulties
are prominent and virtually always present among children with these diagnoses.
In addition, though excess motor activity frequently diminishes in adolescence,
in children who have the disorder, difficulties in attention often persist.

There are two subtypes of the active disorder, Attention Deficit Disorder
with Hyperactivity, and Attention Deficit Disorder without Hyperactivity, al-
though it is not known whether they are two forms of a single disorder or rep-
resent two distinct disorders. Finally, there is a residual subtype for individuals
once diagnosed as having Attention Deficit Disorder with Hyperactivity in which
hyperactivity is no longer present, but other signs of the disorder persist.

314.01 Attention Deficit Disorder with Hyperactivity

The essential features are signs of developmentally inappropriate inattention, im-
pulsivity, and hyperactivity. In the classroom, attentional difficulties and impul-
sivity are evidenced by the child’s not staying with tasks and having difficulty
organizing and completing work. The children often give the impression that
they are not listening or that they have not heard what they have been told.
Their work is sloppy and is performed in an impulsive fashion. On individually
administered tests, careless, impulsive errors are often present. Performance may
be characterized by oversights, such as omissions or insertions, or misinterpreta-
tions of easy items even when the child is well motivated, not just in situations
that hold little intrinsic interest. Group situations are particularly difficult for
the child, and attentional difficulties are exaggerated when the child is in the
classroom, where sustained attention is expected.

At home, attentional problems are shown by a b&@ to follow through on
parental requests and instructions and by the inabili),y% stick to activities, in-
cluding play, for periods of time appropriate for the child’s age.

Hyperactivity in young children is manifested by gross motor activity, such
as excessive running or climbing. The child is often described as being on the
go, “running like a motor,” and having difficulty sitting still. Older children and
adolescents may be extremely restless and fidgety. Often it is the quality of the
motor behavior that distinguishes this disorder from ordinary overactivity in that
hyperactivity tends to be haphazard, poorly organized, and not goal-directed.

In situations in which high levels of motor actiyity are expected and appro-
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42 Diagnostic _Categories

priate, such asﬁ% the playground, the hyperactivity seen in children with this
disorder may notbe obvious.

Typically, the symptoms of this disorder in any given child vary with situa-
tion and time. A child’s behavior may be well-organized and appropriate on a
one-to-one basis but become dysregulated in a group situation or in the class-
room; or home adjustment may be satisfactory and difficulties may emerge only
in school. It is the rare child who displays signs of the disorder in all settings or
even in the same setting at all times.

Associated features. Associated features vary as a function of age and in-
clude obstinacy, stubbornness, negativism, bossiness, bullying, increased mood
lability, low frustration tolerance, temper outbursts, low self-esteem, and lack
of response to discipline.

* Specific Developmental Disorders are common, and should be noted on
Axis II.

Nonlocalized ““soft” neurological signs, motor-perceptual dysfunctions (e.g.,
poor eye-hand coordination), and EEG abnormalities may be present. However,
in only about 5% of the cases is Attention Deficit Disorder associated with a
diagnosable neurological disorder, which should be coded on Axis IIL

Age at onset. Onset is typically by*the age of three, although frequently the
disorder does not come to professional attention until the child enters school.

Course. There are three characteristic courses. In the first, all of the symp-
toms persist into adolescence or adult life. In the second, the disorder is self-
limited and all of the symptoms disappear completely at puberty. In the third,
the hyperactivity disappears, but the attentional difficulties and impulsivity per-

sist into adolescence or adult life (Residual Type). The relative frequency of these
courses is unknown.

Impairment. Academic difficulties are common; and although impairment
may be limited to academic functioning, social functioning may be impaired as
well. Infrequently children with this disorder require residential treatment.

. Complications. School failure, Conduct Disorder, and Antisocial Personality
Disorder are the major complications.

Predisposing factors. Mild or Moderate Mental Retardation, epilepsy, some

forms of cerebral palsy, and other neurological disorders may be predisposing
factors,

Prevalence. The disorder is common. In the United States, it may occur in
as many as 3% of prepubertal children.

Sex ratio. The disorder is ten times more common in boys than in girls.

rr
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Infancy, Childhood, or Adolescence Disorders 43

Familial pattern. The disorder is apparently more common in family mem-
bers than in the general population.

Differential diagnosis. Age-appropriate overactivity, as is seen in some par-
ticularly active children, does not have the haphazard and poorly organized
quality characteristic of the behavior of children with Attention Deficit Dis-
order. Children in inadequate, disorganized, or chaotic environments may ap-
pear to have difficulty in sustaining attention and in goal-directed behavior. In
such cases it may be impossible to determine whether the disorganized behavior
is simply a function of the chaotic environment or whether it is due to the
child’s psychopathology (in which case the diagnosis of Attention Deficit Dis-
order may be warranted).

In Severe and Profound Mental Retardation there may be clinical features
that are characteristic of Attention Deficit Disorder. However, the additional
diagnosis of Attention Deficit Disorder would make clinical sense only if the
Mental Retardation were Mild or Moderate in severity.

Many cases of Conduct Disorder have signs of impulsivity, inattention, and
hyperactivity. The additional diagnosis of Attention Deficit Disorder is fre-
quently warranted.

In Schizophrenia and Affective Disorders with manic features there may be
clinical features that are characteristic of Attention Deficit Disorder. However,
these diagnoses preempt the diagnosis of Attention Deficit Disorder.

Diagnostic criteria for Attention Deficit Disorder with Hyperactivity

The child displays, for his or her mental and chronological age, signs of
developmentally inappropriate inattention, impulsivity, and hyperactivity.
The signs must be reported by adults in the child’s environment, such as -
parents and teachers. Because the symptoms are typically variable, they
may not be observed directly by the clinician. When the reports of teach-
ers and parents conflict, primary consideration should be given to the
teacher reports because of greater familiarity with age-appropriate norms.
Symptoms typically worsen in situations that require self-application, as
in the classroom. Signs of the disorder may be absent when the child is
in a new or a one-to-one situation.

The number of symptoms specified is for children between the ages
of eight and ten, the peak age range for referral. In younger children,
more severe forms of the symptoms and a greater number of symptoms are
usually present. The opposite is true of older children.

A. Inattention. At least three of the following:
(1) often fails to finish things he or she starts
(2) often doesn’t seem to listen
(3) easily distracted
@) has difficulty concentrating on schoolwork or other tasks requir-
ing sustained attention . - y

L,&gf‘iﬁi;
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. - - : 5 -
() has difficulty sticking fo a play activity : t
. ) ! i
B. Impulsivity. At least three of the following: : { ¢
:‘ ‘ «
(1) often acts before thinking , i €
(2) shifts excessively from one activity to another 5
(3) has difficulty organizing work (this not being due to cognitive
impairment) ¢
(4) needs a lot of supervision ' ‘ ’ r
(5) frequently calls out in class : [
(6) has difficulty awaiting turn in games or group situations
C. Hyperactivity. At least two of the following:
(1) runs about or climbs on things excessively co
(2) has difficulty sitting still or fidgets excessively ‘ The
(3) has difficulty staying seated eith
(4) moves about excessively during sleep are
(3) is always “on the go” or acts as if ““driven by a motor” of ¢
D. Onset before the age of seven. ciali
' The
E. Duration of at least six months. and
vali
F. Not due to Schizophrenia, Affective Disorder, or Severe or Profound is o
Mental Retardation. : be
‘ ' hav
314.00 Attention Deficit Disorder without Hyperactivity ‘ der:
All of the features are the same as those of Attention Deficit Disorder with ;
Hyperactivity except for the absence of hyperactivity; the associated features ’ mal
and impairment are generally milder. Prevalence and familial pattern are un- : gen:
known. : othe
I for.
| by 1
Diagnostic criteria for Attention Deficit Disorder without Hyperactivity The
The criteria for this disorder are the same as those for Attention Deficit othe
Disorder with Hyperactivity except that the individual never had signs of are :
hyperactivity (criterion C). and
be s
314.80 Attention Deficit Disorder, Residual Type tach
Diagnostic criteria for Attention Deficit Disorder, Residual Type tern
A. The individual once met the criteria for Attention Deficit Disorder with phy:
Hyperactivity. This information may come from the individual or from tion
others, such as family members. assa
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Infancy, Childhood, or Adolescence Disorders 45

B. Signs of hyperactivity are no longer present, but other signs of the
illness have persisted to the present without periods of remission, as evi-
denced by signs of both attentional deficits and impulsivity (e.g., diffi-
culty organizing work and completing tasks, difficulty concentrating, being
easily distracted, making sudden decisions without thought of the con-
sequences).

C. The symptoms of inattention and impulsivity result in some impair-
ment in social or occupational functioning.

D. Not due to Schizophrenia, Affective Disorder, Severe or Profound
Mental Retardation, or Schizotypal or Borderline Personality Disorders.

CONDUCT DISORDER

The essential feature is a repetitive and persistent pattern of conduct in which
either the basic rights of others or major age-appropriate societal norms or rules
are violated. The conduct is more serious than the ordinary mischief and pranks
of children and adolescents.

Four specific subtypes are included: Undersocialized, Aggressive; Underso-
cialized, Nonaggressive; Socialized, Aggressive; and Socialized, Nonaggressive.
These subtypes-are based on the presence or absence of adequate social bonds
and the presence or absence of a pattern of aggressive antisocial behavior. The
validity of these diagnostic subtypes within the category of Conduct Disorder
is controversial. Some investigators believe that a more useful distinction would
be on the basis of the variety, frequengy, and seriousness of the antisocial be-
havior rather than the type of disturbance, whereas others believe that the Un-
dersocialized and Socialized types represent distinct disorders.

The Undersocialized types are characterized by a failure to establish a nor-
mal degree of affection, empathy, or bond with others. Peer relationships are
generally lacking, although the youngster may have superficial relationships with
other youngsters. Characteristically the child does not extend himself or herself
for others unless there is an obvious immediate advantage. Egocentrism is shown
by readiness to manipulate others for favors without any effort to reciprocate.
There is generally a lack of concern for the feelings, wishes, and well-being of
others, as shown by callous behavior. Appropriate feelings of guilt or remorse
are generally absent. Such a child may readily inform on his or her companions
and try to place blame on them.

The Socialized types show evidence of social attachment to others, but may
be similarly callous or manipulative toward persons to whom they are not at-
tached and lack guilt when these “outsiders” are made to suffer.

The Aggressive types are characterized by a repetitive and persistent pat-
tern of aggressive conduct in which the rights of others are violated, by either
physical violence against persons, or thefts outside the home involving confronta-
tion with a victim. The physical violence may take the form of rape, mugging,
assault, or, in rare cases, homicide. In some cases,;the physical violence may be
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50 Disorders Usually First Evident in Infancy, Childhood, or Adolescence
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the symptoms of these disorders covary to a high degree. In the literature the behaviors
that these disorders encompass have been referred to as “externalizing”” symptoms.

314.01 . Attention-deficit Hyperactivity Disorder (ADHD)

The essential features of this disorder are developmentally inappropriate degrees of
inattention, impulsiveness, and hyperactivity. People with the disorder generally dis-
play some disturbance in each of these areas, but to varying degrees. *

Manifestations of the disorder usually appear in most situations, including at home,
in school, at work, and in social situations, but to varying degrees. Some people,
however, show signs of the disorder in only one setting, such as at home or at school.
Symptoms typically worsen in situations requiring sustained attention, such as listening
to a teacher in a classroom, attending meetings, or doing class assignments or chores at
home. Signs of the disorder may be minimal or absent when the person is receiving
frequent reinforcement or very strict control, or is in a novel setting or a one-to-one
situation (e.g., being examined in the clinician’s office, or interacting with a
videogame).

In the classroom or workplace, inattention and impulsiveness are evidenced by not
sticking with tasks sufficiently to finish them and by having difficulty organizing and
completing work correctly. The person often gives the impression that he or she is not
listening or has not heard what has been said. Work is often messy, and performed
carelessly and impulsively.

Impulsiveness is often demonstrated by blurting out answers to questions before
they are completed, making comments out of turn, failing to await one’s turn in group
tasks, failing to heed directions fully before beginning to respond to assignments,
interrupting the teacher during a lesson, and interrupting or talking to other children
during quiet work periods.

Hyperactivity may be evidenced by difficulty remaining seated, excessive jumping
about, running in classroom, fidgeting, manipulating objects, and twisting and wiggling
in one’s seat,

activity to conform to the demands of the game (e.g., in playing “Simon Says,” the child
keeps moving about and talking to peers when he or she is expected to be quiet).

Age-specific features. In preschool children, the most prominent features are
generally signs of gross motor overactivity, such as excessive running or climbing. The
child is often described as being on the go and “always having his motor running.”
Inattention and impulsiveness are likely to be shown by frequent shifting from one
activity to another. In older children and adolescents, the most prominent features tend
to be excessive fidgeting and restlessness rather than gross motor overactivity. Inatten-
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Attention-deficit Hyperactivity Disorder 51

tion and impulsiveness may contribute to failure to complete assigned tasks or instruc-
tions, or careless performance of assigned work. In adolescents, impulsiveness is often
displayed in social activities, such as initiating a diverting activity on the spur of the
moment instead of attending to a previous commitment (e.g., joy riding instead of
doing homework).

Associated features. Associated features vary as a function of age, and include low
self-esteem, mood lability, low frustration tolerance, and temper outbursts. Academic
underachievement is characteristic of most children with this disorder.

In clinic samples, some or all of the symptoms of Oppositional Defiant Disorder,
Conduct Disorder, and Specific Developmental Disorders are often present. Functional
Encopresis and Functional Enuresis are sometimes seen. Although Tourette’s Disorder
is relatively rare in children with ADHD, in clinic samples many children with Tourette’s
Disorder are found to have ADHD as well.

Nonlocalized, ““soft,”” neurologic signs and motor-perceptual dysfunctions (e.g.,
poor eye-hand coordination) may be present.

Age at onset. [n approximately half of the cases, onset of the disorder is before age
four. Frequently the disorder is not recognized until the child enters school.

Course. In the majority of cases manifestations of the disorder persist throughout
childhood. Oppositional Defiant Disorder or Conduct Disorder often develops later in
childhood in those with ADHD. Among those who develop Conduct Disorder, a
significant number are found to have Antisocial Personality Disordér in adulthood.
Follow-up studies of clinic samples indicate that approximately one-third of children
with ADHD continue to show some signs of the disorder in adulthood. Studies have
indicated that the following features predict apoor course: coexisting Conduct Disor-
der, low 1Q, and severe mental disorder in the parents.

Impairment. Some impairment in social and school functioning is common.
Complications. School failure is the major complication.

Predisposing factors. Central nervous system abnormalities, such as the presence
of neurotoxins, cerebral palsy, epilepsy, and other neurologic disorders, are thought to
be predisposing factors. Disorganized or chaotic environments and child abuse or
neglect may be predisposing factors in some cases.

Prevalence. The disorder is common; it may occur in as many as 3% of children.

Sex ratio. In clinic samples, the disorder is from six to nine times more common in
males than in females. In community samples, multiple signs of the disorder occur only
three times more often in males than in females.

Familial pattern. The disorder is believed to be more common in first-degree
biologic relatives of people with the disorder than in the general population. Among
family members, the following disorders are thought to be overrepresented: Specific
Developmental Disorders, Alcohot Dependence or Abuse, Conduct Disorder, ;and

=
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52  Disorders Usually First Evident in infancy, Childhood, or Adolescence

Differential diagnosis. Age-

ap

propriate overactivity, as is seen in some particu-

larly active children, does not have the haphazard and poorly organized quality charac-
teristic of the behavior of children with Attention-deficit Hyperactivity Disorder. Chil-
dren in inadequate, disorganized, or chaotic environments may appear to have
difficulty in sustaining attention and in goal-directed behavior. In such cases it may be

impossible to determine whether the disorganized behavior is primarily a function of

the chaotic environment or whether it is due largely to the child’s psychopathology (in
which case the diagnosis of Attention-deficit Hyperactivity Disorder may be war-

ranted).

in Mental Retardation there may be many of the features of ADHD because of the
generalized delay in intellectual development. The additional diagnosis of ADHD is
made only if the relevant symptoms are excessive for the child’s mental age.

Symptoms characteristic of ADHD are often observed in Pervasive Developmental
Disorders; in these cases a diagnosis of ADHD is preempted.

In Mood Disorders there may be psychomotor agitation and difficulty in con-
centration that are difficult to distinguish from the hyperactivity and attentional difficul-
ties seen in Attention-deficit Hyperactivity Disorder. Therefore, it is important to con-
sider the diagnosis of a Mood Disorder before making the diagnosis of Attention-deficit

Hyperactivity Disorder.

Signs of impulsiveness and hyperactivity are not present in Undifferentiated Atten-

tion-deficit Disorder.

Diagnostic criteria for 314.01 Attention-deficit Hyperactivity Disorders:. -

Note: Consider a criterion met only if the behavior is considerably more frequent
than that of most people of the same mental age. -

A. A disturbance of at least six months during which at least eight of the follow-
ing are present:

(1) often fidgets with hands or feet or squirms in seat (in adolescents, may
be limited to subjective feelings of restlessness)

has difficulty remaining seated when required to do so

is easily distracted by extraneous stimuli

has difficulty awaiting turn in games or group situations

often blurts out answers to questions before they have been completed
has difficulty following through on instructions from others (not due to
oppositional behavior or failure of comprehension), e.g., fails to finish
chores

has difficulty sustaining attention in tasks or play activities

often shifts from one uncompleted activity to another

has difficulty playing quietly

often talks excessively

often interrupts or intrudes on others, e.g., butts into other children’s
games

often does not seem to listen to what is being said to him or her

often loses things necessary for tasks or activities at school or at home
(e.g., toys, pencils, books, assignments)
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(14) often engages in physically dangerous activities without considering
possible consequences (not for the purpose of thrill-seeking), e.g., runs
into street without looking

Note: The above items are listed in descending order of discriminating power
based on 